9 Relugas Road EH9 2NE
Planning Application 20/02259/FUL
OBJECTION from Grange Association

UPDATED:

6 July 2020

The Grange Association submits this objection, having reviewed application 20/02259/FUL and
consulted those of our members who stay nearby and who have already been affected by the
development which this application seeks to regularise.
Our objections relate to:
1. Loss of privacy and overlooking (Householder Guidance);
2. Noise and disturbance;
3. Form of the application ((a) Backland development, rather than (b) Householder Development
of ancillary buildings);
4. Railway safety; and
5. Future use of the cabins.
Planning permission was granted in March 2018 under 17/05586/FUL for two sheds – a pottery and
an art studio – to smaller dimensions and located more fully on land owned by the applicant and more
distant from neighbours. Those sheds have not been installed but instead the larger cabins that are
the subject of this application have been constructed partly on Network Rail land and closer to
neighbours. This non-compliance is the subject of Enforcement request 19/00759/EOPDEV.
Our objection is that the current application seeks to expand the scale of the consented buildings
beyond what could reasonably be regarded as ‘ancillary buildings’ or sheds to fully habitable cabins
that damage the amenity for neighbours.

Proximity of art studio to neighbour (looking east)
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1. Loss of privacy and overlooking
The Council’s Householder Guidance (Feb. 2019) includes minimum distances between windows and
boundaries, requiring 9m from a common boundary. The current application does not meet this
requirement.
People value privacy within their homes but they also value outlook - the ability to look outside, whether
to gardens, streets or beyond. To achieve both, windows either have to be spaced sufficiently far apart
so that it is difficult to see into a neighbouring property or windows have to be angled away from one
another.
18m is the minimum recommended distance between windows, usually equally spread so that each
property’s windows are 9 metres from the common boundary.
Householder Guidance (Feb. 2019, p. 14)

The recommendation above relates to proposed extensions but the guidance makes clear that the
recommendations are the same for ‘outbuildings’ and ancillary structures.
Garages and outbuildings
Proposals will be assessed for their impact on the amenity of the area and on neighbouring property
……… in the same way as extensions.
Householder Guidance (Feb. 2019, p. 15)

2. Noise and disturbance
The design and facilities of the cabins lend them to stand-alone use and to occupation by multiple
people for a range of activities at all times of the day and night. We are advised that, since their
construction in 2019, the two cabins (art studio and pottery) have been in regular use and the larger
cabin, the art studio, has been occupied as a dwelling providing overnight accommodation for a
protracted continuous period in 2020. We understand that it is equipped with a wood-burning stove
and utilities (water and electricity). We also believe that ad hoc drainage for grey water has been
provided although we do not know whether or how foul drainage has been provided on the site. We
have not seen any evidence of a Building Warrant or compliance with Building Standards concerning
the fitting of the flue for the stove, nor for the provision of utilities, drainage and sanitaryware in the
cabins.
The noise and disturbance to those whose properties are adjacent is considerable and is incompatible
with the description of the cabins as ‘ancillary buildings’.

3. Form of the application (backland development, or Householder Development of ancillary
buildings)
The application form relates to a Householder Application but the area of land depicted has no house
on it. Therefore, we are unclear whether the application is:
(a) A proposal for stand-alone Local Development on backlands; or
(b) A proposal for Householder Development of minor outbuildings, ancillary to the main
property at 9 Relugas Road.
In either case, we consider the application to be deficient.
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The curtilage of 9 Relugas Road is shown in the Land
Registry title MID159231 and includes within it the
area shaded blue, which was acquired by a previous
owner from a subsidiary of Miller Homes after that
developer had completed the homes that now form
Relugas Gardens. The land had previously been part
of the railway yard and its access from Mayfield Road
which Miller Homes acquired from the then British
Railways Board in 1970. It includes a landmark stone
wall shown on the plans and which marks the
southern boundary of the Grange Conservation Area.
The Title to 9 Relugas Road includes ‘Burdens’
associated with the acquisition of the land shaded
blue, including the obligation to “fence off the said
subjects from our remaining land with unclimbable
fences” (Burden 3) and to make a payment to the
seller in the event that Planning Permission is
obtained in respect of the land (Burden 4).

9 Relugas Road: Site boundary
– Land registry title MID159231

The current application includes a plan (below) with land delineated in red that includes just the land
south of the landmark stone wall, and not the whole curtilage of 9 Relugas Road. The delineated area
includes some land within the Title Deeds of 9 Relugas Road (the former access road), and some land
owned by Network Rail (the railway embankment). We note that the proportion of land depicted to
be remaining in the ownership of Network Rail is less than that shown in the Land Registry Title.

Site area (delineated in red) in current application
(a) Backlands proposal
If the proposal relates only to the site delineated in red, the application should be refused because:



These are not backlands; and
It is not Householder Development.
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Not backlands
This ground, perched precipitously on the edge of the railway cutting, is not backland. It has no access
for people, utilities or maintenance other than from the rear gardens of No. 9 or No. 5 Relugas Road,
17 Relugas Gardens or from the railway track. The land is not viable as a separately owned property.
Not Householder Development
The Council’s Householder Guidance, together with its wider planning guidance available online,
makes clear that a Householder Application relates to proposals for development within the curtilage
of a dwellinghouse which require an application for planning permission and are not a change of use.
If the site identified for this application is that delineated in red, it includes no dwellinghouse and does
involve a change in use. It is therefore not Householder Development, the application is on the wrong
form and should be the subject of an application for Local Development as a backlands development
proposal.
(b) Proposal for ancillary outbuildings
However, if it is not a ‘backlands’ proposal but instead the application is to be regarded as a
Householder Application, it must relate to a dwellinghouse and be assessed for its effect on that, and
on the properties neighbouring its curtilage. The curtilage should be that shown in the Land Registry
title document for the whole site of 9 Relugas Road above. In that case, the application should be
refused because:








The property lies within the Grange Conservation Area and the proposed development would
adversely affect the setting of the property and others in the Conservation Area (Nos 5 and 7
Relugas Road), which is incompatible with LDP Policy Env 6;
The proposed development is forward of the Principal Elevation of the dwellinghouse, as
explained in the Handling Report to 19/04789/CLE;
The proposal contravenes the Householder Guidance (<9m from window to shared boundary,
as in (1) above);
The proposal would harm the amenity of neighbours through noise and disturbance (as in (2)
above);
There is no evidence that the proposal is not over-development, as described in the Handling
Report to 19/04789/CLE; and
The neighbour notification process has been deficient, being defined not by proximity to the
full curtilage of 9 Relugas Road but to just a small part of that.

Overdevelopment
We note the refusal of CLE application 19/04789/CLE in 2019 for one of the cabins that are the subject
of the current application. In the Handling Report explaining that refusal, the Case Officer notes:
“(f). As a result of this development, the area of ground covered by development in the rear curtilage
would exceed 50% of its area (excluding the ground area of the original dwelling house and any hard
surface or deck). The rear curtilage of this property is known to contain a number of structures, not all
of which benefit from planning permission, and no information is given to allow proper assessment of
this criterion.”

The current application does not include a plan of the whole curtilage of the property and so, again,
this criterion cannot be assessed.
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Neighbour notification
Some neighbours within 20m of the curtilage of 9 Relugas Road have not been notified of this
application and we understand that this could be grounds for a legal challenge to the planning
permission if it were granted as a Householder Application on the documentation currently available.
However, we are not here seeking to cite this as grounds for objection. We are aware that neighbours
have alerted others nearby to this application sufficient for us to survey the neighbours’ views, such
that renotification would serve no additional purpose for us. We do not wish to delay or frustrate the
determination of this application. Our members are seeking a clear and timely unambiguous
determination of this application and of the associated Enforcement request 19/00759/EOPDEV.

4. Railway safety
The cabins cannot be built or used without
trespassing on the railway, which is not just a
civil matter but a subject of the Railway
Byelaws. In the absence of a statement from
Network Rail to the contrary, it must be
assumed that trespass on this railway land
puts at risk both the trespasser and the
railway user.
Transport safety is a material consideration
for planning applications. In the same way
that a householder seeking permission to
build out beyond his property onto the
embankment or verge of the Edinburgh City
Bypass, where pedestrians are prohibited,
would be refused permission on grounds of
highway safety, so this application should be
refused on grounds of railway safety.

Art studio under construction above live railway – Sep-2019

5. Future use of the cabins
The size and construction of the two cabins are not those of some kind of potting shed. They are not
built as ‘ancillary buildings’. Rather, they are built to habitable standards, serviced with electricity and
water, equipped with lighting, heating and power sockets.
The design and construction of the cabins is that appropriate to commercial use. Their size and
appearance are those of facilities that are to be used regularly for occupation by multiple people, such
as for a teaching venue. The art studio has already been in use as long-term overnight accommodation
and could be used again to offer short-term lets or independent workspace.
Garages and outbuildings
• the use must be ancillary to the “enjoyment of the dwelling house”; for instance,
gardening, maintenance or hobbies, and not for a commercial business….;
Householder Guidance (Feb. 2019, p. 15)
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We note again that the existing permission granted under 17/05586/FUL includes the specific
constraint in its Decision Notice that “in order to protect residential amenity”:
“The approved sheds shall be used only for purposes directly related to the enjoyment of the associated
dwelling house.”
The cabins that are the subject of the current application have been built to a size, scale, location and
construction, and with the provision of heating and utilities, that are incompatible with this condition
and with their use as ancillary buildings.
We request that the application be refused.

Grange Association
6 July 2020
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